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Everyone acknowledges the importance of having active and profitable businesses in an economy seeking growth.

But businesses do not live in a vacuum. They need to have the appropriate  environment in which they can trade safely and profitably, hence increasing the economic activity of the country. They need to be supported with adequate legislation to create a level playing field for all the players in the economy. 

From a micro-economic point of view, businesses need not only to maintain or increase their market share, but also to ensure sound cash inflows which directly effect their profitability. 

Late payment in commercial transactions is considered as one of the main concerns of the Maltese businesses. Due to late payment, some companies across all sectors of the Maltese economy are facing liquidity problems, which are evidently seen and remarked in their audited accounts filed at the Registry of Companies, which are made available to the general public. 

Some businesses complain that as a result of late payment, they are unable to restructure appropriately in order to face the new challenges and opportunities of today’s market demands. 

Late payment causes cashflow problems leading to bankruptcies, loss of jobs, financial uncertainties to businesses and discourages entrepreneurs to invest. Thus restricting the economic growth which is much vital to an economy like our country’s.

The Malta Association of Credit Management (MACM) maintains a database of overdue accounts reported by its own members, to serve as an early warning tool to the  trade creditors operating in the same industries. This database shows money running into hundreds of thousands, owed to local companies coming from various sectors of the Maltese economy.

A quick analysis of the cases filed daily in our Law Courts would also indicate the magnitude of this problem in the Maltese market: 

During the year 2004, more than 4100 Court Cases were filed at the Civil Law Courts of Malta, comprising of The Small Claims Tribunal, The Courts of Magistrates (Civil), and The Civil Court, First Hall. Nearly 3000 of these cases were related to non-payments, representing an alleged amount of more than 10.5 million Maltese Liri. This information, together with information pertaining to Court Warrants (Mandati) are collated by MACM and are made available to its Members on a daily basis.

To combat late payment in commercial transactions, the EU Directive 2000/35/EC entered into force on the 8th of August 2002. 

This Directive applies to all commercial transactions including all the transactions carried out between undertakings or between undertakings and the public authorities. 

Although this Directive does not harmonise the payment period across the Member States, it defines a fixed reference period of 30 days commencing from the date of receipt of the invoice or from the date of receipt of the goods. 

It also imposes a penalty interest, which starts automatically in the event of payment delay at an interest rate of 7% above the set European Central Bank rate, and for Members outside the Euro zone, as is the case of Malta, a rate equivalent to that of the ECB is fixed by their own Central Banks. 

This penalty interest rate, currently accounting to 10% in Malta, would help to discourage business clients from paying their suppliers late, since it would be more expensive to delay payment than use one’s own banking facilities.

Furthermore, in accordance to this Directive, Member States must also ensure that an enforceable title (court order or judgement) for unchallenged claims would be obtained within ninety days from when the legal proceedings are instituted in court. This would help to speed up the payment recovery.

The same Directive allows the seller to retain title of goods until payment is completed, however this should be explicitly agreed between parties before delivery.

Eight months have passed since Malta officially joined the European Union. But, despite no transitional period or derogations were requested from Malta's part during its accession negotiations with the EU, The Business Promotion Act of the Laws of Malta (Chapter 325, Part VII ) dealing with the Provisions Regarding Late Payment In Commercial Transactions has not been amended yet. 

Nevertheless, this Directive is compulsory to all the EU member states, and each member state has to implement it as closely as possible and no room for interpretation is allowed. 

So, why are the Maltese authorities hesitating to amend our current provisions regarding the late payment in commercial transactions found in the Business Promotions Act? 

What is holding back to sit around a table and discuss the implementation of this Directive with the local trade creditors, represented by MACM, to make it more effective to the benefit of our own economy? 

Last year, on the 6th of February 2003 - The failure of Spain, Greece, Portugal and Luxembourg to notify the Commission of measures transposing the EU Late Payments Directive (2000/35/EC) into their national laws has triggered step two of the infringement procedure? Are our authorities waiting for similar infringement procedure to amend our Law accordingly?
